fairly steep, bank (Tr. 44-47).  There were no berms to prevent
overtravel of the vehicles (Tr. 44, 45).

The hazard from this condition is that the vehicle can go
over the edge.  The operator of the vehicle, due to the lack of a
berm, does not know when he is on the edge (Tr. 46).

Respondent's evidence indicated the company had eliminated
this problem.  In addition, some of respondent's evidence dealt
with the differences between the ore dump and the waste dump (Tr.
50-52).

Discussion

The evidence establishes a violation of the regulation.  The
waste dump lacked a berm to prevent overtravel by the dumping
vehicles.

Respondent's evidence does not raise a defense to the
violation.

The citation should be affirmed.

CIVIL PENALTIES

The criteria for assessing civil penalties are contained in
30 U.S.C. 820(i) .

In connection with these factors, on this consolidated
record I find the following facts: In the two years before
December 29, 1982, respondent was assessed six violations
(Exhibit PI in WEST 83-55-M).

The proposed penalties do not appear inappropriate in
relation to the size of the operator.  The operator's negligence
was high inasmuch as all of the violative conditions were readily
apparent and could have been corrected.  The penalties proposed
should not affect the operator's ability to continue in business.
The record reflects the company has been shut down since March
15, 1983,  But it is further indicated the company is waiting for
market conditions to improve (Tr. 25, 26).  On the record the
gravity of each violation is high.  A fatality could result from,
each violative condition.

The final statutory criteria is respondent's demonstrated
good faith in attempting to achieve rapid compliance after being
notified of the violation.  On this issue Inspector Shanholtz
indicated that respondent lacked direction, was shoddy,
unexperienced and engaged in poor mining practices (Tr. 48).  On
the other hand Mrs. Good testified that the company had alwaysat can be unstable (Tr. 47), this mine.
